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Compleint No. 72-6 


THE HEARING EXAMINER: Gentlemen, this procesding will come to order. 
This cease is before the Department of Treasury end has been instituted 
by the Director of Practice Veo CRARLES R. HARARY, Respondent; 
Identified as Complaint we 12s . 

Pursuant to the regulations of the Department, I will swear the 
reporter ine 

( Whereupon, BETTY E. MINA, Reporting Stenogrepher, was duly 
evorn by the Hearing Examiner to record the proceedings to the best of 
her ability.) 

THE HEARING EXAMINER: Will the representatives of the parties identify 
thenselves for the record. : 

HRe HOLLAND: Kenneth N. Holland, Attorney for the Director of Practice. 

MR. FAWER: WMre Charles R. Harary, Respondent, is represented by 
Michael S. Fewer. 

JHE HEARING EXAMINER: I would like for the record to reflect thet 
Yr. Harary ie present at this hearing. 

Gentlemen, as I understand, mts we should follow the reguler 
procedure. Mr. Hollc:.., oyu went to put the pleadings on the record? 

MR. HOLLAND: Yes. Ff eee to have marked as Government Exhibit 
Number I the Complaint, Noe 72-64 Acting Director of Practice Ve. 
Charles R. Harary, Respondent. \ 


THE HEARING EXAMINER: _ Any_objettions? 


: \ 
MR. FAWER: No objections.-~ \ 


MR. HOLLAIID: I would Like to have\marked es Government Exhibit Number 
II the Answer in thie proceeding. 
«i= 


(a 
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— JHE HEARING EXAMINER: This fe dated December 27, 1972, signed by 
Mr. Fawer, correct? 

- MR. FAWER:s Correct. 6 

THE HEARING EXAMINER: Mr. Paver, any objection? 

MR. FAWER: None, your Honor. 

HE HEARING EXAMINER: All right, be seated. Gentlemen, before we 
begin the proceedings is there any eres of agreement as to any of the 
allegations that are contained in the Complaint? In other words, are 
there any grounds, Mr. Fawer, for admissions with respect to any of the 
allegations that ere contsined in the Complaint? 

MR. FAWER: Your Honor, the only sdmfiesion that we are willing to 
enter into at this time, in addition to any admission which we have made 
in the Pleading, nerked Government Exhibit II, fe that with respect to 
Count Four (IV) of the Complaint, we are prepared to edmit that on September 

. 92, 1970, Responden’. orslly represented to MEYER and ABRAHAM SUTTON, 
$-U-T-T-0-N, owners of SUTTONSSUTTOH, LTD. that Internal Revere Agent 
Lawrence Ostrow, 0-S-T-R-0-W, had agreed to accept $2,000. 

. THE BEARING EXAMINER: {I think I hed better state for the record, 
ae you gentlemen, Mr. Bolland end Mr. Fewer, know; we began this 
proceeding using snother reporter and it became evident that the young 
lady could not take the proceeding; we have therefore begun the 


oA MED OTIS TU SS RS 


. 12-6 
ea 
ew from the beginning with the reporter who is now reporting 


t ie ay euggeetion, gentlemen, that we treat this record 


_ and ealy yecord of the case. Are you both in agreement with 


oo 
- o> 


-LLamD: 7 om in agreement. 


WER: 4 aft alec. 
—_SARING TVAAINER: Now, 4f there is anything thet you have etated 


« before we etarted making this record and you want to put it in 
se, you of couree are free to do thie; now, what I am trying 


hie time tes First, find where there are areas in the Pleadings 


waire proofs at this point, as I understand frow what you stated, 


ake Count iver One (1) is aduitted totally and Count Number Four (17) 


ced to the extent that you just stated and naturslly is contained in 
CSL 3, 
t. PANER: <avrect, your Honore 


E WEARING DV AKINER: vo either of you heve enything further, with 


“=? to the Lswvee that ere involved as ¢ result of the Pleadings and the 
iil 


- oge's 


aad ag *: is - 


7. VAVER: ‘rst fe me. wy burden. 


“7 WeaRrse r/aINER: You have nothing further? 


~ do, your Honor, but since the burden is upon the Director 


>. PAWER: 
-tice to go tysward with.regard to proof, I would suggest Mr. Holland 
fae ony pron? he wishes salt ccuenaa ae i 

bigs het tee ae : 
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THE HEARING EXAMINER: I wasn't calling for proof et this time, 
I want to meke sure there are no further questions between you or from 


either of you as to what the issues are in this proceeding for proof. 


MR. HOLLAND: I have nothing. 
| ‘THE HEARING EXAMINER: In other words, we hsve exhausted agreements 
as far as meking allegations are concerned. 

MR. FAWER: Yes, your Honor. 

THE HEARING EXAJINER: I have ea question to ask you, Mr. Holland; 
this stems from the fact that, as you both know, Mr. Fawer filed a motion 
in this proceeding to dismiss, based on various reasons contained 
in the case, and you filed an answer, Mr. Holland. 

MR. HOLLAND: That ie correct, and you denied this motion. 

| THER WEARING EXAMINER: I denied that motion; nevertheless, as you 
both know, I obteined information by virtue of your various statements 
end representations in your respective briefs in thet. What is your 


position, Mr. Hollend, es to the question of Entrapment, E-N-T-R-A-P-M-E-N-* 


43 PY defense: I am asking a general question in administrative proceedings. 
WR. HOLLAND: We do not admit that Entrapment is « defense in a 
proceeding of this type; furthermore, we deny that Entrapment occurred 


fin the instant matter. 
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THE HEARING EXAMINER: I did not even know that point; I want to 
know whether or not you recognize entrepment ae a defense; I think it is 
10.51 of the regulations. 

MR. HOLLAND: No, we do not recognize it es such. 

THE HEARING EXAMINER: Why? 

MR. HOLLAND: There have been cases including one in the District 
Court which have held that entrapment is not ea defense in «a Civil Administret. 
Proceeding; now, there is authority on both cases; we maintain it is 
the better view that entrapment doesn’t lie here by virtue of the nature of 
the proceeding; when somebody is found to have been entrapped, it does 
not mean he is innocent; his conduct may be disreputable. 

THE HEARING EXAMINER: That 16 your total statement? 

MRe HOLLAND: I would like to make it clear, we are not standing 
on that--I om not standing on that ground alone; we are not standing on 
that ground alone. We intend to dispute the question as to whether 
entrapment occurred. 


THE HEARING EXAMINER: Do you have any preliminary statements, 
Mr. Fawer? 

MR. FAWER: I assume your question goes to the same point you raised 
with Mr. Holland; I sy point out, Number I, Mr. Holland never even raised 


this point in answer to ay motion; he never touched on the issue. 
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THE HEARING EXAMINER: That is not oy question. 


MR. FAWER: My point is, what Mr. Hollend stated, in our view, 
de the most outrageous Governmental position that could be taken; 
in other words, the position here espoused by the Government is that 
even if HARARY wae wilfully entrapped by an agent © the Department 
of the Treasury, the Department of the Treasury has a right to turn 
around and eay, "forget the entrapment, you gave into it, therefore 
your conduct is disreputable and we can disbar you." That is sheer and 
utter nonsense under every doctrine the Supreme Court has etated about 
the Defense of Entrapment. Point Number 2 is that we contend that aside 
from all the other legal issues we have raised, that the defense of 
entrapment is fully applicable in this proceeding under whatever 
measne you characterize this proceeding, whether you characterize it as 
eriminsl, penal, remedial, civil, administrative, regarcless of how you 
characterize it the defense of entrapment is absolutely and completely 
a defense to the proceeding. 

HE HEARING EXAMINER: Do you want to proceed, Mr. Hollend? 

7 MR. HOLLAND: Yes, I would like to have marked as Government 
Exhibit 3 a copy of the transcript in JO Cre 1104, United States of 
America Ve. Charles Ro Harary, Defendant. The purpose of the entry of 
this Exhibit is that Counsel for Respondent and Counsel for the Director 


of Practice agree that the evidence as shown in this transcript 
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; (Continued) 


which I am attempting to enter here as Government Exhibit 3 would tend 
to show offenses. 


THE HEARING EXAMINER: What do you mean? 


MR. HOLLAND: Would tend to show the offenses charged in 


the instant proceeding. 

THE HEARING EXAMINER: In counts-- 

MRe HOLLAND: In counts II, TII, and IV. In other words, the 
evidence ae reflected in this transcript will show the offenses 
involved; we do not necessarily enter it for purposes of indicating 
that the offenses-- 

THE HEARING EXAMINER: Wait a minute; what you ere offering now, 
eas I understand, is evidence in proof of the counts II, III, and IV 
in the Complaint, correct? 

Me ROLLAND: Yese 

THE HEARING EXAMINER: I don't want to know what you are offering 
it for; ie the total record being offered for that purpose? Do I 
have to read that total record? Is that what fe intended? Tt an 
acking the question. 

( OFF RECORD DIScUSsroON) 
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WR. HOLLAND: Your Honor, Respondent's attorney and myself are 
in agreenent that we ere willing to put in the entire transcript. 
ae evidence of what ocurseu wereine 

THE HEARING EXAMDVER: What was that case? 

MR. HOLLAND: 70 Cr. 1104, United States of America Ve. Charles R. 
Herary, “eféndant, Dated June 1, 1971. 

THE HEARING EXAMINER: Was ali the testimony in that case taken 
under osth? 

MR. HOLLAND: Yes, it was. 

THE HEARING EXAMINER: Who were the parties? 

MRe HOLLAND: The parties were the United States of America and 
CHARLES R. HARARY. 

THE HEARING EXAMINER: Whet was the nature of the case? 

MR. HOLLAND: A criminal prosecution against MR. HARARY, based on 
three counts. 1, first count, a conspiracy along with ABRAHAM & MEYER 


SUTTON, to bribe Inte- -7..0---n:" Agent Lawrence Ostrow. The second 


count, the charge of bribery against MR. HARARY of Internal Revenue 


Agent Ostrow end the thirc coant was the giving, what smounts to a 
gratuity to Internal Revenue Agent Ostrow. 
THE HEARING EXAMDVER: Ie it your position that the issues in that 


Caee are identical ac thr-Legues in this case? 


MR. HOLLAND: Ko, that te not entirely the Government posit! on. 


The Government position is thet the facts thet would be introduced here 


are identical. nines 

‘THE HEARING EXAMINER: Are you saying that the statements that sre 
made there by all the parties I am to accept; I am to accept thie truth 
because this was a trial, as I understand it, and in that trial evidence 
fe given and that evidence ie true or not true, depending on the verdict of 
the jury or the finding of the Court; sre you telling me that I teke the 
finding of the Court or verdict of the jury, or that I take as true ell 
the etatements of sll the parties that sre set forth in this transcript? 

PR. HOLLAND: I am suggesting-- 

THE REARING EXAMINER: I don't want a suggestion, I want a statement. 

MR. HOLLAND: The Government is saying that you take the testimony 
thet was made in the criminal proceedings ee being the testimony that 
is being made here; it is for your evaluation; you don't have to accept 
the statements. RAR AS 

SHE HEARING EXAMINER: Who were the witnesses that are involved, 
whose testimony you sre asxing me to take in this case? 

MR. HOLLAND: I am asking you to teke the testimony of Internal 
Reverwe haunt Lawrence Ostrow and the testimony of Inepector Rarold 


. 
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THE HEARING EXAMINER: Anyone else? 

MR. HOLLAND: No other witnesses, now 

THE HEARING EXAMINER: It is their testimony that you are offering 
as contained in that record, correct? 

MR. HOLLAND: That ie correct, sir. 

THE HEARING EXAMINER: Were they crose-exemined? 

MR. HOLLAND: Yes, these witnesces ware cross-examined. 

THE HEARING EXAMINER: Thia being part of their testimony, correct? 

MRe HOLLAND: That is correct. 

THE HEARD EXAMINER: You realize, both of you, thet I don’t have 
the benefit, 1£ I should accept this, of the presence of those witnesses 
in this proceeding? 

WR. HOLLAND: I recognize that fact, your Honor. 

THE HEARING EXAMINER: Mre Fawer, do you recognize that? 

MR. FAWER: Yes. 3 

THE HEARING EXAMINER: I will give you en opportunity to make coment 
here, Mr. Fawer. You say they were teatifying, if I understand, es to 
the issues in that case? Where ere the fesues identified in that case? 

MR. HOLLAND: The issues would rum throughout the testimony of 


the witnesses. 
\ 


es the issues in 


THE HEARING EXAMINER! Ave the issues the same 
this case? : 
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MR. HOLLAND: Rot exactly. 

THE HEARING EXAMINER: Tell me the difference. 

“YR. HOLLAND: For example, the respondent is charged here in this 
proceeding.-—— : e 

JHE HEARING EX/HINER: In the one we ere dealing with now? In this 
Adninistretive Proceeding? 

MR. HOLLAND: With # viclation of Section 10.22(c), which was not a 
charge or en issue, per se, before the Court, although there was discuesion. 

THE HEARING EXAMINER: Before the Court in the Criminal Case? 

MR. HOLLAND: Correct. — Also on Count Number I of the Indictment 
fn the Criminal Case, 70 Cre 1104, Respondent was charged with 
Conepiracy; Respondent is not directly charged with conspiracy in 
this proceeding; that is,the Director of Practice proceeding; he is 
charged sgain with a somewhat similar charge of acting in agreement 
with MEYER & ABRAHAM SUTTON, but thie is not a Conspiracy Charge. 

THE HEARING EXAMINER: Under what count? 

MR. HOLLAND: Count Number III of the present Complaint in the 


Director of Practice case. 


{THE HEARING EXAMINER: As I understand, you are indicating 
that thet testimony in the criminal action, both direct and cross- 
examination, on the Indictment of Conspiracy, is offered es ~ proof 
for Count umber III in the Complaint in thie case? 


« the 
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MR. HOLLAND: There may be additional factors in the transcript. 

THE HEARING EXAMINER: In what trenscript? : 

MR. HOLLAND: In Government Exhibit 3 for identification, which 
might bear upon the charge, your Honor, Romsn Numeral III. 

THE HEARING EXAMINER: I don't know whet you mean by that. 

MRe HOLLAND: The evidence es it eppeare in the criminal 
transcript; we are merely maintaining that the evidence in the criminal 
transcript will show that the allegations in Roman Numeral III are 
correct; I can't be any more specific. 

THE HEARING EXAMINER: Will you, in the brief that I am going to 
request from you, as well es Hr. Fawer, be able to refer to epecific 
pages of the testimony here in support of your position? 

MRe HOLLAND: Yes, sir, absolutely. 


THE HEARING EXAMINER: I can warn both of you now,that that fe what 


I will rely on principally. Is there any question about that? 

MR. FAWER: Yeo, there is for me; the firet point is; there are 
three defense witnesses to eppear at the Criminal Trial not mentioned 
by Mr. Holland; I assume he wes indicating the two witnesses who he is 
offering on behalf of the Complaint; I would just indicate there were 
three — brief defense chevaster witnesses: Mr. Lendrihas, Rabbi 
Shamah and Mre Greene, hese toatinony we of course would “ 
es well, at this time. 
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THE HEARING EXAMINER: You haven't quite answered my question; 


I am going to require briefs from both of you. 


MR. FAWER: I understand. 

THE HEARING EXAMINER: Those briefs will obviously be in support of 
your respective positions; for instance, Mr. Holland will be pointing-- 
er should point--to evidence that supports whatever counts he intends 
to prove in the complaint, and I would expect him to refer specifically 
to the evidence, pages, witnesses, but pages in particular, in this 
proposed Exhibit that he offers in support of, for instance, Count Number 
II; and by the same token to the extent that you are relying to any extent 
or degree by way of defense with respect to any of your asserted defenses, 
or you are relying to any degree on this testimony in this criminal trial, 
I will expect you to refer specifically. Do I make myself clear to both 
of you? 

MR. FAWER: Yes. I would like to add, I will fully comly; my 
brief will detsil every reference that I make to GX-3 for Identification; 
at thie point I would also point out thet there will be references in 
my brief to portions of Exhibit 3 which is not testimony, such as the 
argument made to the Jury in this case, euch as, the charge of the Judge 
in the case because in both_of those items I use them as examples 


leading to one of my defenses in thie case; what I am saying is: I 


~ 16 - 
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mot only will detail the evidence in support of our factual defenses, 
but our legal defenses as well; I will do thet to the bast of 
my ebility; 

THE HEARING EXAMINER: [If I understand what you are saying, that 
you will employ this proposed GX-3 not em’ for factual evidence of 
testimony by witnesses, but also for use in connection with legal 
arguments that you may make in the case. Correct? 


MR. FAWER: Exactly. me 
~~ 


THE HEARING EXAMINER: Do you have aay comment, Mr. Holland? 

MR. HOLLAND: I have no objection. 

THE HEARING EXAMINER: Obviously, gentlemen, what I am saying here 
fe that I will not purport to read GX-3 until I get your respective 
briefe. I will decide later whether I may or may not read the total 
contents of this Exhibit; what I am trying to make clear toe you is 
that I haven't the slightest idea what is @mnteined in this Exhibit, 
but I am trying to make clear to you how I intend to employ it in 
support of your respective positions, based on what I essume 13 in it, 
which is based upon what you have told me; in other words, I will 


not, when I get the transcript in this case we are now hearing in the 


Complaint of the Director of Practice with the Exhibits, when I receive 


| 
the originel transcript, which would include this Exhibit, I will 


not immediately stert to read that Exhibit, because I want to 
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get clearly in mind your respective positions. Do I make myself clear 


as to what I am trying to say hero? 


MR. HOLLAND: Yes, sir. 

THE HEARING EXAMINER: Mr. Fawer, do you have any question? 

MR. FAWER: No, sire 

THE HEARING EXAMINER: Do you have any comment or objections to that 
epproact.? Do I understand you have no objections? 

MR. HOLLAND: No. 

THE HEARING EXAMINER: Mr. Fawer? 

MR. FAWER: No. 

THE HEA EXAMINER: You sre making that offer now, are you? 

AR. HOLLA..: Yes. 

THE HEARING EXAMINER: How many pages is that? 

MR. HOLLAND: Approximately five hundred pages; the transcript is 
not numbered consecutively; it is not possible to tell you how many 
pages are involved. 


THE HEARING EXAMINER: Has Mr. Fawer examined this proposed Exhibit? 


WR. FAWER: The :enewer, your Honor, te that Mr. Holland and I 


were in communication in an effort to expedite this proceeding; this 
transcript is a copy of my copy of the transcript which I have before 


me now; epparently Mr. Holland had some problem at the Court House 
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to locate the official etitct tranecript; thie is an accurate copy} 
the reason you have a portion of it that is not consecutively numbered 
de that the Court's charge wae numbered separately; there ere two 
pointe here; running through the transcript are certain notations; you 
see material with a cross, or underlined; es to the matter underlined, 
it is of no significance; since this was my copy, I used it as I saw 
fir. Secondly, the reasons for the crosses you can quickly disregard 
because thie copy was used in the preparation; it is what is known as 
the Blueprint for the preparation of the appendix in the Court of 
Appeals; you should disregard the cross-out marks; I would make a 
suggestion-- 

THE HEARING EXAMINER: --If I understand you correctly, this wili show 
gome of the testimony or other contents of thie Exhibit stricken out or 
underscored;?; I should ignore this. 

MR. FANER: Yess I have one suggestion; it would be useful if 
Mr. Holland--I think thie could be dene efter--does mmber Exhibit 3 
from one through whatever it is so that we then, in referring to the 
pages, in the course of our briefe. will all be dealing with the same 
eet of mmbered pages. 

THE HEARING EXAMINER:- That ie a good suggeetion; in fact, unless 
you can point out s reseon why it should not be done, I will request 
it be done. 
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MR. HOLLAND: I have no objection; there ere metnods of referring 
to.the pages; for example, when you start getting through the latter 
portion of the transcript there {« a designation in the upper lefthand 
corner, JBBR and a number; there are designations. 

THE HEARING EXAMINER: Thie is « bad enough parcel as it is; I would 
suggest if that is the Exhibit that you ere offering, that you mark it 


page by page on the lower part of the page in red, the page number in red. 


(OFF RECORD DISCUSSION) 


MR. HOLLAND: The total number of pages in Government Exhibit 3 
for identification stands at 489. 

THE HEARING EXAMINER: Do you agree with that, Mr. Fawer? 

MR. FAWER: Yes. Again, I make one additional suggestion; that in 
some way that be bound with a clip so nothing is missing. 

THE HEARING EXAMINER: It is numbered by page. 

MR. FAWER: Yes, but it is going to remain with the Court 
Stenogrepher; all I am suggesting is you put something in to preserve it. 

THE HEARING EXAMINER: Yes, I agree, that is a matter of 
mechanics. 

MR. FAWER: I withdrew that. ”. 
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THE HEARING EXAMINER: That is a proper request; how you do it, 
I don't know. Are you ready to proceed? = 
MR. HOLLAND: Yes, I would like to offer GX-3 for Identification 


dn evidence. 


MR. FAWER: No objection. 

THE HEARING EXAMINER: Before I rule on it at this time, I am 
receiving this as the Government Exhibit without objection from kespondent's 
counsel, correct? 

MR. FAWER: Yes, I join in the submission of the document. 

THE HEARING EXAMINER: As I understand it, thie is being submitted 
to prove counts two, three and four of the Complaint, correct Mr. 

Holland? 

MR. HOLLAND: Correct. 

JHE HEARING EXAMINER: As I understand it further, it is the testimony 
ae contained in thie Exhibit, including the cross-examination of the 
Government witnesses in this case, and including the defense witnesses 
‘that were offered in thie case, as all part of the evidence, correct? 

MR. HOLLAND: Thset ie correct, with a proviso, that Mr. Fawer 
and I agree that that entire transcript, which includes seieecs 


thet ere not testimony, are alsor before you. 


© Me 
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MR. FAWER: Correct. 

THE HEARING EXAMINER: Clarify that further. 

MR. HOLLAND: For example, Mr. Fawer indiceted he would like te 
refer to the Judge's inetructions to the Jury in thie case; obvicusly, 
this fe not evidence or testimony, es such. 

THE HEARING EXAMINER: Yes, I understand. Row, es I understand 


further, does this record in any way contain the verdict? Was this e 
Jury case? 
MRe FANER: Yes. 


THE HEARING EXAMINER: Does this record as Exhibit 3 being offered here 
contain the verdict of the Jury? 

MR. HOLLAND: Yes, sire 
THE HEARING EXAMINER: Is that intended in any way as part of your 
evidence, Mr. Hollend? : 


MR. HOLLAND: I would like to make reference to it, yes, sir; I 


: am not going to argue that you are bound by any Jury determination. 

THE HEARING EXAMINER: This fe an initial case before me now; what 
evidence is being presented by this document to prove, as I underetand 
you intend to do, the allegations contained in Count II, III and 

EV of the Complaint? _ 
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MR. HOLLAND: The pages of Government Exhibit 3 thet would show 
the allegations in the Complaint ere the testimony portions of this 
Exhibit; that would be pages 1 through, I believe, 352; however, 
there are legal issues here, argumente about Collateral Estoppel; that 
may, in fact probably will, require reference to other pages of Government 
Exhibit 3 other than the testimony that is-- 

THE HEARING EXAMINER: --In support of your case? 

MR. HOLLAND: Equally in support of Mr. Fawer's case. 

THE HEARING EXAMINER: At this time I agei. repeat I don't want 
any misunderstanding; you are offering this only in support of your 
charges contained in II, III, and IV of the Complaint, correct? 

MR. HOLLAND: <Additionslly, I wish to be able to refer to other 


pages of the Complaint not strictly to show the allegations in counts 


II, III, and IV of the Compleint, but also to show that Collateral 


Betoppel does not lie here. 


THE HEARING EXAMINER: You are getting into legal arguments. 
We ere not talking about legal atguments at this time; as I under- 
etand our proceedings, you are purporting to prove the allegations 
of fact contained in II, III, and IV of the Compleint. 

MR. HOLLAND: Correct. 
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THE HEARING EXAMINER: Cen you tell me what pages of thie Exhibit 
you rely upon for thet? 


WR. ROLLANDs It {fe impossible to single out specific pages, I 
would say, because of the nature of thie. 

THE HEARING EXAMINER: As I understand, the Jury's verdict is a part 
of the Exhibit, correct? : | : 

MR. HOLLAND: Correct, your Honor. 

THE HEARING EXAMINER: Ie thst a pert of your proof that you sre 
offering et this time? 

MR. HOLLAND: Theat fe @ matter that I wieh to be able to refer to. 

THE NEARING EXAMINER: Right now, as I understand it, you are 
offering factual proof, correct? 

MR. HOLLAND: Correct, 

THE HEARING EXAMINER: Ig the total document factual proof of the 
charges in II, ITI, and Iv? 

MRe HOLLAND: This is difficult to enswer, your Honor. Not 
necessarily eo. 

THE HEARING EXAMINER: Tell me necessarily then. 

MR. HOLLAND: The factual matters thet ere alleged in the Complaing 
of thie proceeding are only the testimonies of the witnesses that 
I indicated. all os 
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THE HEARING EXAMINER: You nean you are using the testimony of 
witnesses in the criminal case in your offer of proof for the factual 
allegations in the Complaint in IZ, 11% and IV. Correct? i 
MR. HOLLAND: Yes, sir, I em saying the witnesses ae they 
testified in the criminsl proceeding would so testify in th» pro- 


ceeding, that includes the crose-examination. 


THE HEARING EXAMINER: Of the witnesses that you previously named? 
MR. HOLLAND: “Yes, I named two; Mr. Fawer has his own witnesses. 
THE HEARING EXAMINER: Just deal with your cause; it is the 


testimony of those two witnesses as contained in that exhibit that 


you are now offering? Correct? 

MR. HOLLAND: Yes, sir. 

THE HEARING EXAMINER: Is that correct? 

MR. HOLLAND. Yes, sir. | 

THE HEARING EXAMINER: Do either of you have any further commente 
before I receive this document into evidence,as to ite purpose as it is 
now being offered; I am receiving the totel document, but you heve 
indicated to ma the purpose for which you ere now offering. Do you have 


any comments? 


Complaint No. 72-6 


MR. FAWER: It is my reason for being a party to this offer of 


proff of Exhibit III; I think it ie somewhat broader than Mr. Bolland’ s; 


4s your Honor pointed out, Mr. Holland is offering proof of three 
factual allegations; our defense, however, is a factual defense 
as well as a legal defense; so, just if I may point out, ‘wheress 
the Jury's verdict, per se, does not have any part of his offer of 
proof, it very clearly is part of my evidentiary offer of proof in 
support of my legal position dealing with Collateral Estoppel. 

THE HEARING EXAMINER: I am merely trving to get as wich clarificatioa 
. oa the record as is possible; in other words, I understand that this total 
document ie now coming into the record; I am receiving it as a total; 
but as I made clear to you previously, to both of you, I am not going to 
have the burden of ferreting out of this document by guess work or otherwise 
what portions of it is intended to support either the charges or defense; 
Thie I am expecting, as I have previously stated, to be specifically 
pointed out to me in your briefs; that is why I am receiving the total 
Exhibit, so you can both use it, but I om really over emphazing the fact 
that I will use that Exhibit meaningfully only by virtue of your 
specific references in your briefe; do I make myself clear? Ie there 
eny question? Please make yourselves known on the record. 


« @e 
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MR. HOLLAND: I have no comment. 

‘MR. FAWER: Ko question cS i 

THE HEARING EXAMINER: I will receive this GX-3 into the Evidencs. 
(GOVERNMENT EXHIBIT NO. 3 RECEIVED IN EVIDENCE.) 


HOLLAND: I have a witness I would like to call at this time. 


FAWER: I would request « proffer of proof be made as to this 


HOLLAND: This ia an administrative proceeding. 

THE REARING EXAMINER: I don't see any reason for that; bring your 
witness in. 

MR. FAWER: I requested the proffer simply ae e means of expediting 
the matter, but it seems as far as I am aware, all facts relevant to the 
fesues in this case were litigated at the earlier criminal trial; I know of 
wo other witnesses who did not testify who had relevant information; I 
am saying there is nothing else that-- 

THE HEARING EXAMINER: <-You are getting into your defense. 

Mr. Holland, bring your witnese in. 


Om. WILLIAM WINDWEAR ENTERS CONFERENCE R00M.) 
THE HEARING EXAMINER: I will ewear the witness. State your 
full name for the records Spell it for the Stenogrepher. 
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WILLIAM WINDWEAR: William Windwear, W-I-N-D-W-E-A-R. 
(WILLIAM WINDWEAR, called as a witness, having been first duly 
SWORN BY THE HEARING EXAMINER, TESTIFIED AS FOLLOWS: ) 


EXAMINATION BY MR. HOLLAND: 


Q Please state your full occupation and post of duty. 

A Internal Revenue Agent, Manhattan District, New York, New York. 

Q Did you audit the SUTTON & SUTTON corporate tax returns for the 
period July 23, 1967 to August 31, 19677 

A TI did. 

Q Did you audit such corporation tax returns for the fiscal year 
ending August 31, 19687 

"AT did. 
Q When was this Audit conducted? 
A During 1972. ee 


MR. FAWER: I move to etrike his testimony; there is nothing in the 


charges. The dates charged in the Complaint, the cuter limits of 
September 22, 1970, I make the allegation that it ie part of the proof 
fin Exhibit 3, which is now in the record. MR. HARARY was arrested one 
week later, on September 29, 1970; as with the SUTTOMS, any events 
subsequent thereto can_have no beering; I submit on the charges 
contained in this Complaint, which by ite terms ends on September 9, 


1970 and not as now offered for proof concerning events two years hence. 
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THE HEARING EXAMINER: Comment on that. 


_MR. HOLLAND: Your Honor, it is hard to deal with that matter; 


since you have not read the transcript, it will be necessary for me to 
refer to the transcript itself, subsequent to your reading later on; 
A position of Respondent's defense ie that he was entrapped; I am 
separating thst defense; one of the things he used to show that, in 
effect, is that this whole ergument is useless, fraudulent; there was no 
basis for gecting into these items and I maintain the subsequent argument 
will show that the initial Audit was a légitimate Audit and that the 
procedures that were used therein were correct; I realize you have 
difficulties dealing with this, in view of the way the proceeding is going. 
THE HEARING EXAMINER: I understand, I will overrule iiie 00);2-tion. 
MR. FAWER: I except. May I make a statement? My exception is that 
thie witnese’ tectimony cen have no bearing on the issues in this case 
while it is a felee claim of entrappment; it is exclusively based 
on the conduct of Inspector Wenig and Agent Ostrow; that is the only 
matter which gives rise to our defense of entrappment; that which 
may or may not have occurred two years later can have no bearing on chat 
defence of entrappment and events subsequent thereto can have no bearing. 
THE HEARING EXAMINER: Aren't you repeating what you told me? 


MR. FAWER: Noe —- 
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THE HEARING EXAMINER: Do you have any further cooment, Mr. 
Holland? pes ee en 
/ MRe HOLLAND: Nos ene ae 

MR. FAWER: I would like to moke a comment; there has never been 
@ suggestion that there was any argument, nor wae there eny ergunsnt 
at the trial or allegation that that Audit was fraudulent as conducted by 
the Internal Revenue Service; Mr. Hollend made that allegation; that has 
never been suggested. } 

MRe HOLLAND: I will withdraw the word fraudulent. 

MRe FAWER: Neither did we ever take that position. 

THE HEARING EXAMINER: I have overruled the objection; you have taken 
a exception. Proceed, Mr. Rollend. 
EXAMINATION BY KR. HOLLANDs 

Q How were the SUTTON & SUTTON returns assigned to you? 

A Through the Inspection Service from Agent Ostrow to me. 

 Q> Why was that assignment made? 

4 When there is any problem srising with bribery, the case is taken 
away from the original Agent and given to another Agent. 
BY THE HEARING EXAMINER: 

Q When wae this assigned to you? 

A Tf Just said I conducted the audit in 1972. 
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BY Mx. HOLLAND: 

Q_ In the course of auditing the SUTTON & SUTTON corporate returns 
did you also audit the individual tex returns of the shareholders of 
euch corporation? 

A I did. 

Q Specifically, did you audit the individual income tax returns 
of MEYER and ABRAHAM? 

A 1 did. 


Q Why did you do that? 


MRe FAWER: I object. 

THE HEARING EXAMINER: Overruled. ' 

A When we examine items on the corporation that appear to be 
relevant to the individuals and may cause additional taxes on the 
individuals, we automatically examine the related individuals. 

BY MR. HOLLAND: 

Q Yor whet years did you audit ABRAHAM and MEYER SUTTON'S 
individual income tax returns? 

A In 1967, 1968 and 1969. 

Q At this time did you eudit any other tax returns besides SUTTON & 
SUTTON and MEYER and ABRAHAM SUTTON'S individual tex returns? 
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A Tee, sir. I examined, I think it is eix, related corporations 
that the seme individuals Own. : 

Q What do you mesn by related? 

& The fact thet the same three individuale owm corporations 
and I was exemining the individuals, I felt thet the related corporations 
were relevant to my examination. 

Q Tell who these related individuals sre and the corporations are, 
for the record. 

MRe FAWER! I object on the greund> of relevancy. 

THE HEARING EXAMINER: 1 overrule your objection. | 
ABRAHAM, MEYER end OBADIA SUTTON. 
What else did you eudit? 
On 14th Street. 


Describe them general ly. 


Whet kind of retail corporations wers these? 
They sell general merchandise to the public. 
Cash operations? 

Right. Cash sales corporations. 


or 2 FP 8 ® £2 » © Db 


Are these aix corporations in addition to the SUTTON & SUTTON? 


< 32- 


There are six retail corporations; I can’t recall the exact names. 
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A Yes, sir, I examined thea. 

Q Can you explain to us what a related return is? 

& Where the same stockholders own or control different 
entities, we examine them together, the same ownership of the different 
corporations. 

Q What is it you examine? Do you exemine their individual returns? 

Aa 1 erentiint the individuals a:d zom the individuals I examined 
the related corporate returns. 

Q Do you have authority to assess evidence of those related returns? 

A Yes, sir. 

Q As a result of your eudit in 1972, did you essess any additional 
tax with respect te SUTTON & SUTTON? 

A 1 did 

Q Wae thet tax paid? 

A Yes, sir. 

Q Asa result of your audit, did you aseess any edditionai tax 
with respect to MEYER SUTION'S individuel return? 

‘A Yes, vir. 


Q Yor what year? 


& 1967, 1968 and 1969. 
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Q How much wae the assessment for 1967 and 19687 


MR. FAWER: I object to that. 

HE HEARING EXAMINER: Overruled. State your objection. 

MR. FAWER: The best evidence of any deficiency is the document 
in which the deficiency appears, the document which is provided by the 
Internal Revenue Service; it ig the official records of the Service which 
is the basis of the assessment; that. is the best evidence. 

THE HEARING EXAMINER: You are invoking the best evidence? I overrule 
your objection. ' 
BY MR. HOLLAND: 

Q Tell us, Mr. Windwear, how mch the deficiency was with 
respect to MEYER SUTTON'S individual tax returns for 1967, approximately? 

A May I check some notes? 

Q Would it refresh your recollection to refer to those 
notes? 

MR. FAWER: I object, your Honor; again, the best evidence is the 
document, not his recollection. 

THE HEARING EXAMINER: I overrule your objection. 
BY MR. HOLLAND: 

Q Please ‘alte ‘ts - when. 


A Yes, sir. $19,000 
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% .Q Were any penalties assessed to that return? 

A Yes, sir. 

MR. FAWER: I object. 

THE HEARING EXAMINER: State your reason. 

MR. FAWER: There is no relevancy to what the penalties imposed on 
MEYER SUTTON in 1967 on the income tax return has to do with the 
declarations lodged in Complaint 72-6. 

THE HEARING EXAMINER: I overruled your objection. 

BY MR. HOLLAND: 

Q Please answer. 

A A five percent negligence penalty was aesessed, 
Q How mich? 

A §965. 

Q Was euch tax and penalty paid by MEYER SUITON? 

A Yes, sir. 

Q As a result of your Audit, did you assess an additional 
tax with respect to MEYER SUTTON individually, for 19687 

A f did. 

Q Hew mich was your sssesement? 


1m Ut 
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Q Were there penalties assessed fér that ? 
Yes, a negligence penalty of $1435. 
Was the tax and penalty assessed for 1968 also paid by MEYER 
SUTTON? 
& Yes, sir. 
Q As a result of your Audit, did you assess additional tax with 
respect to ABRAHAM SUTTON'S individuel income tax return? 
A Yes, sir. 
For the years? t ae 
1967; $19,000. : ] 
1968, how much? 
$32,000. 


Were any penalties assessed to those years? 


rf B&B > & PP ® 


Yes, sir; negligence penalties; $900 in °67 and $1600 in 
68. | 
Q Were such penalties and assessment of tax paid by ABRAHAM SUTTON? 
A Yes, sir. 
Q You previously referred to the fact that you audited some discount 
stores? Correct? 


A Yes, sir. 


- 36 - 
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Q As @ result of your Audit, did you assess any additional 
tax with respect to those discount stores? 


- & Yes, oir. 


Sey 
THE HEARING EXAMINER: I’ don't understand what you are talking 


about. I recall thie witness referring to his Audit of related taxpeyers 
resulting from the primary tex Audit, which wae referred to as six 
Corporations identified, ae I recall, ae retail outlets. Is thie what you 
ere talking about? a 


BY MR. HOLLAND; ne 

Q Ae a result of your Audit in 1972, cid you assess any 
edditional tax with respect to the six retail outlets? 

A Yee, sir. 

Q Cen you tell us whet the additional tax was with respect to 
the eix retail outlete fer. 1967 end 19687 

A I didn’t examine 1967, I examined fiscal calender year 
1968. ae 

Q How uch was the deficiency for that year? You msey refer 
to your notes if you don’t remember specifically. Give us the 
total emount of deficieacy for the six retail corporations that you 
mentioned. 

A For 19687 


Q Tes. 
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Q@ wt. Wé.dwear, was any part. of the deficiency that was 
escessed against ABRAHAM and MEYER SUTTON with respect to an {ten~ 
of capitalization of $199,000 appearing on the SUTTON & SUTTON income 
tax return? 

4 Yea, sir. 

Q Tell us approximately how mich of the deficiency, as assessed 
against them, resulted fron that $199,000 ttenr 

A Offhand, I would say $80,000, 

Q I heve no further questions. 


THE HEARING EXAMINER: That wae assescad against who? 


MR. HOLLAND: MEYER and ABRAHAM SUTTON. 


THE HEARING EXAMINER: If I understand, your question was as to 
whether or not there vas a deficiency assessment growing out of the 
$199,000 capitalization item sppeering on the SUTTON & SUTTON income tax 
returne Hy question is, if I understand, who was the eofictency made 
egeinst? 

MR. WILLIAM WINDWEAR: You mentioned just tro, 

THE HEARING EXAMINER: I aa just trying to understand the question 
and ensver, 


BY MR. ROLLAND: 


- Q 


Will you tell us how mich, if any, of the deficiency assessed 


against MEYER and ABRAHAM SUTTON related to the $199,000 capitalization 


item sppearing on the SUTTON & SUTTON corporate tax return? 


I would say approximately $50,000. 


THE HEARING EXAMINER: You just changed that. 


MR. WILLIAM WINDWEAR: I misunderstood that. 


THE HEARING EXAMINER: You are changing the $60,000 to $50,000. 


MR. HOLLAND: I have no further questions. 


(CROSS-EXAMINATION BY MR. FAWER) 


BY MR. FATER: 


Q 
A 


MR. WINDWEAR, when were you assigned this Audit? 


I personally wae assigned the Audit at the beginning of 1972 


eround January or February. 


Q 
& 
A] 


A 


Would you have a record of the essignment? 
We have the item in the office. 
Were you assigned the case from Mr. Ostrow? 


The case was assigned to the Group from Mr. Ostrow and I 


was the first egent thet was able to work on it because it had been-- 


X think the Defense Attorned had requested no action, eo physically two other 


people had it and it vas given to me to conduct the case; 30, when I said 


t 
“directly” X forgot it went through two hande until it got to me. 
re 
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Q@ When you said Defense Attorney, wee that for the SUTTONS? 

A Yee. i - 

Q Were you aware of the fact when you began your investigation 
of your Audit that there had been a trial relating to Mr. Ostrow's 
involvement? 

A Yes, sir. 

Q Were you aware that there was a jury verdict acquitting 
MR. HARARY, who was the taxpayer's representative, of bribing Mr. 
Ostrow? 

A 1 don't know the details, but-- 

THE HEARING REPORTER: Hie specific question was, "Were you aware 
of the fact that MR. HARARY had been charged with bribery and that he 
had been acquitted?" 


A WNew 


BY MR. FAWER: That is close, not exactly. 


Q_ By the way I took it, during the course of your Audit the 
SUTTONS" Representative wae not MR. HARARY? 

A Correct. 

Q You indicated you heard -something. I would like to inquire; 
what wae the information you did have? 


o 
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A Wo. I knew about the bribery case but I didn’t know specifically 


that MR. HARARY--you stated that MR. HARARY was acquitted; I didii’t 
know that specifically. 
Q What did you know about the bribery case? 
& There wae a case and the taxpayer was convicted; that is when 
I started the Audit, after the trial or the appeal was completed, then 
they told me I could stert the examination. 
Q I see. How did you calculete that the deficiency was $199,000 
of capitalization? 
A Uf stated that it was unreported income of the Individual 
Stockholders. 
Q Upon what do you base that? 
Upon no substantiation; it was not taxable. 
What substantiation did they offer? 
Me? Nothing. 
You had Ostrow's files? 
A Mre Ostrow's workpapers; I remember reading a etatement that they 
hed said it came from the mother and the sister, but there wae nothing 
further. 
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Q Not any faformation about it coming fron Syria via Israel? 
& I don't recall that, I don’t recall eseing it. o 
Q Were there any letters relating to the $199,000 in the 
workpapers? 
A I never saw any letters from the taxpayer. I never saw anye 


Q Are you awere of Mr. Ostr'. testifying in trials of letters 


 gubaitted to him in substantiation of the $199,000? 


A Fo. 

Q There was nothing in the file which contained these letters? 

A Rot in the files I worked with. 

Q You did not have a letter fron Hr. Jack Sesenr relating to 
the $199,0007 

A Ho. 

Q Nothing in the file relating to the liquidation of the SUTTON'S 
estate in Syria? Nothing at all? 

A WNothing at all. 

Q Did you advise the SUTTONS that they had no substantiation of 
the $199,0007 Nothing in the files to substantiate it? 

4 I never spoke to the SUTTONS. 


Q You just spoke to the Representative? 


A Yes 
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Did you ask him about the eubstentiation? 
Yea. sir. 

He sve you no additional eubstantiation? 
He gave me none. 

Q As fer as you know--I withdraw that. At this moment you 
heave no knowledge as to what extent substantiation had been given to 
Mr. Ostrow on the same iten? 

A No. 

Q Sut in eny event whatever eubstsntiation given to him was 
mever considered by you in any way in assessing the deficiency? 

A Right. I never sew it. 

Q Mid you ever bother to ask Mr. Ostrow if he was given any 
eubstantistion? 


A No, sir. 


Q Didn't you make any attempt to pick his audit up where Mr. 


Ostrow left off? 
A Yes, sire 
Q How did you know what he had accomplished? 
A From the worksheets given to me. 
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Q Nothing on the worksheets indicated any substantiation? 

A Wo, eir. 

Q You never made any inquiry of Mr. Ostrow whether any documents 
were supplied in his substantiation? 

A Right, I never did. 

Q You just relied on the fact that if there was a document in 
substantiation it should have been in the file? 

A Or another copy could have been given to me, right? 

Q To your knowledge--I withdraw thst. Do you have any. knowledge 
that the substitute representative, I don't recall his name, the 
substitute representative for MR. HARARY, did not assume that you 
already had been supplied by Mr. Ostrow with information? 

A I don't think he assumed it. 


Q Did you open up avenues that had already been taken care of 


by Mr. Ostrow? There were phases of the audit that had been completed 


by Mr. Ostrow? Correct? 

A 1 don't catch what you are driving at. 

Q Iwill explain. There are various fecets to an Audit, « number 
of items you normally wish to check; Mr. Ostrow, I believe, had been 


engaged in the Audit prior to September 22, on two full days. 


ae 
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MR. HOLLAND: I object; he says two full days. 
THE HEARING EXAMINER: Are you satisfied with what he seid? 
MR. HOLLAND: I withdraw that. 
BY MR. FAWER: 
Q Were there certain facete which Mr. Ostrow had completed 
and there was no need for you to re-do them? 
& Wo, I don't think he had made any transcripts of accounts 
which I used again. 
And did not make subsequent inquiry for? 
Right. 
So, you did rely on the work he did? 
Right, to the extent that he did work on the $199,000 item; 


there would have been no need to go back and request additional work 


es to that additional material; in other words, if there were determinat: 


on the workpapers that I could rely on. 

Q I don't want to confuse you. I assume you made the tax 
representative know what areas you were interested in? There were 
certain sereas that Mr. Ostrow had already dealt with, cne was the 
$199 ,0007 

A Right. ie 

Q On what do you base your statement thet the new taxpayer's 


representative did not know that that documentation had already been 


supplied? 


A ee ce ea 8 a cape te 
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A I don't remember stating that. 
: } Q You have no knowledge that he wes not operating on the 
aseumption that you already had in your possession-~ 

MR. HOLEAND: Objection, 

BY MR. FAWER: 

Q Tou have no knowledge, do you, that he was not operating on 
the ascumption that you already hed in your possession substantiation 
oe or whatever substantiation of the $199,0007 
: MR. HOLLAND: I object. 

THE HEARING EXAMINER: Can you answer that question? 

4 i have no knowledge. 

THE HEARING EXAMINER: Do you have any objection to that, 

Mr. Holland? 

WR. HOLLAND: Ro. 

“MR. FAWER: I have no further questions. 
BY MR. HOLLAND: 

Q I have a couple of questions. Did you ask the taxpayer's 
Fepresentative to supply ell substantistion he had for the $199,000 

item? 


A Yes, sir. \ 


Who was the taxpayer's representative? 
There were three. 

Who were they? 

One, the original attorney, B-U-R-S-T-E-I=N. 
The original atterney on what? 

The bribery case representing the SUTTONS. a 


Who were the other two? 


Q 
A 
Q 
4 
Q 
A 
Q 
A 


Q Are you femiliar with these latter two gentlemen? Have you 


B-O-R-I-S K-O-S-T-E~L-A-N-T-E-Z and IRVING D-U-C-H-A-N. 


had experience with them before this Audit? 
4& No, I had never met them. 
Q Were you aware of them by reputation? 
BY’ MR. FAWER: Objection. 
THE HEARING EXAMINER: I have some question as to relevancy; what 
fe your response, Mr. HOlland? 
MR. HOLLAND: I withdraw the question. 
BY MR. HOLLAND: 
Q Did you give the taxpayer's represantatives an opportunity 
to supply any material at all that they might have in substentistion of 
the $199,000 item? : 
_ A I did. 
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Q Did they come forth with eny substantiation? 
Lou A No, oir. 
Q I have no further questions. 


THE HEARING EXAMINER: Thank you. 


MR. HOLLAND: The Director of Practice has no further evidence to 
present at this time. 


(FIVE MINUTE BREAK IN TEE PROCEEDINGS) 


THE HEARING EXAMINER: We are now back on record. As I 
understand, the Government rests, correct? 

MR. HOLLAND: Correct. 

MRe FAVER: I would renew the motion to diemiss, filed prior 
te the hearing today and I would renew each of the grounds contained 
fa that motion to dismiss; {n addition, as pert of our case I would 
offer in Evidence the Indictment in United States Vs. HARARY, 
Indictment Mumber 70 Cr. 1104 and have that marked << 
WX-1 for tden ‘ification. 


THE HEARING EXAMINER: Mr. Fawér, I went us to be clear now; 
4 
if I understand you, you ere renewing your motion to dismiss 


immediately; you want me to diemise ® proceeding now. Correct? 


‘ 
‘ 
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WR. FAWER: I make that motion before going forward with proof. 

THE HEARING EXAMINER: I will see when you file your brief what 
your basis is, at that time after the hearing, for dismissing the 
eharges; now, as I understand your motion, thet you filed your written 
motion with we, I forget the dates; I denied that written motion; 
now, es I understand, st the proceedings that we are in, you ere now 
waking that motion; you sere renewing a motion to dismiss, which I 
understand to mean now. 

UR. FAWER: I will amend, your Hopjor, to first make my offer of 
proof, then to complete the proof, then I will move to dismiss. 

THE HEARING EXAMINER: Let me be clear; you don't have to make 
@ motion in that respect; for instance, at the end of the hearing, 
or after you submitted your briefs, thet is a part of your argument 
to diemies the charges; do you agree with that, Mr. Holland? 

MR. HOLLAND: I don’t; you denied his motion once; I don’t see 


why it has to be done again. 


THE HEARING EXAMINER: I will overrule you; when I denied 
the motion to dismiss the charges et that time, that did not foreclose 
you.from arguing anything that may heve been in that motion to dismiss 
these charges after this hearing. 

MR. FAWER: Thank you, your Honor, that is absolutely clear. 


o 49. 
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THE HEARING EXAMINER: MR. HOLLAND, do you agree? 7 
MR. HOLLAND: Since you overruled me. 
THE HEARING EXAMINER: What ere your objections? I can't understand 
your objections. Your position is, he is foreclosed from raising 
thoee questions in any respect hereafter. 


MR. HOLLAMD: I would argue, yese 


THE HEARING EXAMINER: I will overrule you, vow can rest assured, 
that is firm; you should be prepared to answer to the extent he wey 
reise thoee questions again. 

MR. HOLLAND: I understand. 

MR. FAWER: Your Honor, I will offer R%-1, the Indictment in 
70 Cr. 1104. 

| MR. HOLLAND: No objection. 


THE HEARING EXAMINER: Received. 


(OPF RECORD DISCUSSION) 


MR. FAWER: I would then offer in evidence as RX-2 the decision of 
United States Court of Appeale for the Second Circuit, rendered on 
February 28, 1972. in the cage of United States of America Vs. 

CHARLES HARARY. 


THE HEARING EXAMINER: Theat fe what cece? 
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MR. FAWER: The appeal from the trial of Indictment No. 70 Cr. 
1104, Gx-3, which trial resulted in an acquittel of Counts I and II 
- of the Indictment and Conviction on Count III; the Appesl was of that 
conviction on Count III. 
THE HEARING EXAMINER: The Indictment was offered and received 
without objection; I am going to ask you what the purpose of your 
offering these two Exhibits is? 


MR. FAWER: Both the Indictment and the Court of Appeals! 


determination are relevant to Number I of our defense in this case, 
Legal Defense, I, of which is the Collateral Estoppel Defense; the 
fact that was made a motion to dismiss does not indicate, ae your 
Honor indicated, detract from that being our defense at this point 

in time; it ie importent for your Honor in de_ermining the propriety 
of our reising -he Collateral Estoppel Defense in this case; it is 
necessary for you to analyze that which was decided at the earlier 
proceeding; this can only be done in light of the Indictment, which 
is RX-1 in Evidence, the testimony and entire proceeding at the trial, 
which is GX-3 and finally, in the light of the Court of Appeals’ 


determination, which I offer as RX-2. 


THE HEARING EXAMINER: Any objection? : 
" MRe HOLLAND: I will object to thie last Exhibit on the basis 
thet case is a reported case; Respondent can make references to the 


¢ase rather than the brief, which I don't have. 
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THE HEARING EXAMINER: I am eure he is doing that for my 


- convenience. 
) MR. HOLLAND: It fs equally convenient to refer to Vo. 457. 

THE HEARIIGG EXAMINER: In the light of MR. HOLLAND'S nbjection, 
&t being very technical, I suggest if you want to use that case as 
reported, which I assume you do, that you merely refer to thet case 
by proper citation. Is that possible? 

MRe FAWER: It is, your Honor; I would stiii oi.er, even if done 
only by designation, that part of the record im the case be the 
determination as reported by the Court of Appeals; my offer would thea 
be that the decision in United States Ve. HARARY, Vol. 457 £2D 471 
(Second Circuit 1972) be made a part of the record in this case. 

THE HEARING EXAMINER: Any objection, Mr. Holland? 

MR. HOLLAND: No objection. 

THE HEARING EXAMINER: That obviously ig received, based on your 
premise; I am also going to ask whet you submitted as GX, that would 
be RX-2, would it not? 

MR. FAWER: Yoo,. eles 

THE HEARING EXA‘SINEP: | RX-2 is your reference to the reported 
decision, as well as the copy thereof, which you have submitted for my 


i t 
convenience. Any objection, Mr. Holland? 
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MR. HOLLAND: No. 

THE HEARING EXAMINER: Received. I-meent to nay I am receiving 
- your Exhibits, Mr. Fawer; that 49 RX-1 and RX-2, end oiettedieie: 
BX-2, under the same conditions thet CX-3 was received; namely, that 
you, {n your briefe which I will request you to file in this case, 
Will specifically refer in the indictment, as well as in the decision, 


to those portions thereof upon which you were relying for your defenses. 


Is there any question on that? 

MRe FANER: No problem, your Honor, except I must say it seens 
to me it is absolutely mandatory that your Honor read that decision of 
the Court of Appeale, although, of course, I will allude - the specific 
portions which I suggest are in particular support of my particular 
position. 

THE HEARING EXAMINER: Mr. Fawer, I have never seen the testimony 
that has been offered in the case in GX-3; I have never seen this 
decision; I don't know vhether it 1s @ ten page decision, or one 
thorsand page decision; what I am saying here is that I want to nake 
Cleer that you point out to me, es vell es Mr. Holland, the specific 
portions of these Exhibits which you have both introduced that are 
relevant to your cae so that I will not be guessing as tv what you may 
be relying upon for either your prosecution or defense; this {is what I 
am trying to make clear. 
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MR. FAWER: Do I understand, your Honor that until now your 
Honor has not read the Court of Appeals decision? 

THE HEARING EXAMINER: I have not read anything in this case 
other than--I will put it in the positive--the only thing I read in 
this case is the Pleadings; namely, the Complaint and the Answer, your 
motion, as well so your brief supporting your motion in support of 
your motion and Mr. Holland's Response to your motion; this is whet I 


have read in this case. 


MR. FAWER: I have no material to offer; I do rely, obviously, 


I join in the offer of GX-3. 

THE HEARING EXAMINER: I think it is appropriate that you say this. 

MR. FAWER: That GX-3, that ie a transcript of the entire trial; 
that I egree that the testimony adduced at that trial is the same as 
would be the testimony had we called the witnesses to testify in this 
proceeding. 

SHE HEARING EXAMINER: As I understand it, you intend, which I 
understand you agree to, MR. HOLLAND, to use that transcript in your 
defense? 

MR. FAWER: Exactly. 

JHE HEARING EXAMINER: - Right, Mr. Holland? 


MR. HOLLAND: Right. 
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MR. FAWER: MR. HARARY reste his case on those documents. 

THE HEARING XXAMINER: Mr. Hollandi? 

MR. HOLLAND: No further questions. | - 

THE HEARING EXAMINER: Both sidcs have completed the presentation 
of their cases. Correct? 

MR. HOLLAND: Correct. 

MR. FAWER: Correct. 

(OFF RECORD DISCUSSION) 

THE HEARING EXAMINER: After discussion off-record, it hae been 
agreed between counsel, at my request, that proposed findings and con- 
clusicis and supporting briefs with specific references to the record in 
this case and to any part of the record relied upon for either prosecutior 
or defense, that these documents will be relessed simultaneously by 
counsel on December 31, 1973 with the original and one copy to me and 
copies exchanged between counsel and that on January 31, 1974 reply 
briefs will be simitaneously sent to me and exchanged between you. 

Are there any questions, please, on the record? 
MR. HOLLAND: Nothing. 
WMRe FAWER: Nothing. 
THE HEARING EXAMINER: Thie hearing fe edjourned. 


(RECORD CLOSED, 2:10 P.M. ) 
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AFTERNOON SESSION 
(2.15 p.m.) 
LAWRENCE fe) ST ROW, resumed. 
REDIRECT EXAMINATION 
BY MR. PHILLIPS: 
Q Agent Ostrow, how many audit examinations have 
you conducted since you have been with the Internal Revenue 
“Service? | 
A Ovezs two hundred. 
—Q Was this audit examination of the Sutton corporate 
returns conducted in any different way ti:a: the other two 


hundred audit examinations that you conducted? 


_Way through an informant's communication referred to 
Intelligence; the second way from internal information 
received from other agents conducting other audits, and 
the third way was through National Office “er in 
Washington, D.C. Are there other ways? 

A Yes; there are. , 

Q What are other ways? 

A There's the way this examination was initiated, 


by referral ~— by request to the Audit Division from the 


it was not. 
testified on cross-examination that the | 
ways in which an audit examination is initiated is, one 
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Inspection Division. 

There's also referral reports that come in to 
the Audit Division from-the Collection Division. And 
there are some others. I can't think of all of them right 
at this time. | 

Q You testified also that the $199,000 capital- 
ization would have no effect on the tax of the corporation. 
“Why, then , did you require substantiat:ion of those items? 
A Because during my corporate audit I am respons- 
ible for going into the matters of the people who own the 
corporation -- the Suttons in this instance a and there- 
for I was obliaated to look at their returns and make 
any appropriate -- take any appropriate action that was. 
warranted. 
Q Is this part of your assignment when auditing 
.~COrporate returns: to also look at *he returns of the 
officers of the corporation? 
A Yes; it is. 
Q Were the letters chat you were shown alone 
sufficient substantiation? ne ; . ao 
A No, they were not. They just told the story, 


like anybody could have written it. 


Q Incidentally, do you have those letters, or what 


did you do with those letters? 
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A I was shown the letters by Mr. Harary in the 
taxpayers’ presence, and I left them there in the room 
when I left. ~- 

Q After September 22nd, was chis audit examination 
reassigned to another revenue agent? 

Yes; it was. 
you have any contact with it after that? 
I did not. 
is this norma] where a bribe is ettaves? 
To my knowledge, it is. 
What time did Mr. Harary tell you to be there 
on September 22nd? 

A At ten o'clock. 

Q Did he tell you that on the phone? 

A Yes, he dic. The day that I was at Inspection, 
to give my affidavit, and the inspectcrs stated that I . 

‘ would have to cancel the appointment because they have to 
get permission ~- as they stated, they have to get 
permission to have in eines for aeends and they would 
have to go to the Attorney General of the United States, 


and that would take some time, and they advised me to 


<a 


cancel my Friday appointment, because that wasn't enough 


time. 


I called Mr. Harary to cancel my appointment, 


‘ 


\ 
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and that conversation was -‘ecorded, and it was during that 
conversation he stated ten o'clock. : 

Q Did Mr. Harary ever indicate to you that he had 
gone through the conference and appellate procedure? 


A Yes. During our discussions at one of the two 


meetings, either on the lst or the 22nd, he had stated 


that he had been to conference recently, and -- I'm not 


“sure -- I believe he mentioned appella*e also, that he had 
had matters with appellate. 
Q He said he was familiar with that? 
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Q How many times did you tell the taxpayers and 
Mr. Harary that they could go through this procedure if 
they were not satisfied with your report? | 
A I believe at least twice. I mentioned to the tax- 
payers that if they didn't agree wie any of the adjustments 
that I or make, they had their right to conference; 
from conference they could go to appellate and from there 
~ they can go to the tax court. | 
Q You say you told them at least two times? 
A | Yes. 
Q When you returned on September 22nd, had you iets 
any decision as A whether the individuals should be taxed? 
A No, I had not. 
Q As of lunch time on September Scuh Ak this still 
an open question? 
A Yes, it was. 
Q What do you mean by an open questicn? 
| MR. FAWER: Excuse a I thought that was his 
phrase, not his phrase. I object. Ch ae 
THE COURT: Well, an ecpen question was used theoush« 
out your hae a sandals ais Mr. Fawer, in this area. 
MR. FAWER: Then I withdraw it. I do not recall 
using it that way but If an: Oiebantiy willing. 


THE COURT: All right. 
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The taxpayers stated that they would get further 
substantiation for the item and I agreed that I would wait 
to accept the substantiation. There was no decision made. 
They would get whatever they could to show me that the item 
was proper. : | 

Q Was this also true, that is. was the matter still 


open, when Mr. Harary made the initial bribe offer to you 


“on the afternoon of September 22nd, acter returning from 


lunch? 
A Yes, it was. 
Q Did you at any time during the audit examination 


suspect fraud? 


{ 


—erhee 2 ame 8 


Q Showing you Defendant's Exhibit A in evidence, 
these are your work papers, I believe you testified on 
cross-examination? 

A Yes, they wea: 

Q Are those usual work papers that you make out dur- 
ing the course of an audit examination? 

A sie, they are not. ~.* : A 

Q Why are they not? 

A there are not very many here. I did get into some 


items but the majority of my time during the examination was 


spent discussing items with the taxpayers and on the morning 
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of the 22nd, most of the morning was spent discussing that 
one item and therefore I didn't proceed with the work as 
I normally would. ~ : 

Q You testified on cross--examination that you did 
not say to Mr. Harary,"You can't otter me a prostitute, I 
am a Revenue Agent." 

Do you have instructions as to how you can respond 

to such an offer, the offer thes te maiie of a prostitute? 

A Yes, I do. 

Q What? 


A The instructions from the — 


THE COURT: You mean special just for prostitutes, 


_ that when a taxpayer attempts to offer you something or make 


a bribe to you, that you should not take the item at that 
time but put it in sort of abeyance and report the item so 
that the matter can be pursued to see if the taxpayer in fac 


will offer you a bribe. ° 17. oo 


‘ a 


Q On September 22nd, in the morning, how long were 


fhe. ten a } @s 


you there? . 


A Approximately two hours to two and a half, I be- 
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lieve, or three hours. : '” 
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Q Was the recording device on the entire time? 
A The entire time of the morning, yes . 
Q During the course of that morning, did you oo to 


Mr. Sutton, Meyer Sutton -- page 55, toward the bottom-- 
"yes, then, it puts me out on a limb to say that it is 
good," and did Mr. Sutton say to you, "Well, but many times 


you-- that's up to you and your conscience to put it that 


“way"? 


A I don't remember the exact point but I did state 
that it did put me out on a limb when the taxpayer asks me 
to lie about an item or not to-- just to forget it, that it 
wasn't proper and by doing it, and the times Mr. Sutton did 
say items like this, I I would be out on a limb. 

During that morning, did Mr. Harary say to you ~~ 
page 49 -- "Let's close this now ané put down that you saw 
_it; come on, let's go to lunch and finish it"? 

Yes, he did tell me to forget the item, to ac~ 
cept it and to leave it as it was. 

Did Mr. Harary tell you during the course of that 
morning to lie on your report? us 

i. 
Yes,he did. : «> 2 
What was that in response to; do you recall? : 


When I mentioned ‘to the taxpayers, I believe, that 


they would be possibly taxed the monies, this $199,000 would 
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apply to the three returns, at that point I believe Mr. 
Harary stated, "Don't do it, lie about the item," and Mr. 
Sutton said, "Don't mention that." 

Q Do you recall Mr. Harary's exact words? 

A No, I don't recall the exact words. 

Q X show you Government Exhibit 3504 for identi- 
fication, page 49. © . as 

2s Does that refresh your mecolicetion as to Mr. 
Harary's exi.cct words and what you said to him? 

A Yes. He-- I stated to Mr. Harary"that to say 
something was good would be a lie, that it wasn't a story" 
and he stated "to even lie." 

MR. FAWER: Where are we? 

-Q That is on page 49, is it? 

A Yes, page 49, 

Q At lunch time, Agent Ostrow, you testified . 
cross-examination that you were discussing with Meyer Sutto 
and Mr. Harary the Intelligence Division. 

What were you discussing at that time; do you re- 
call? 7 S : : oy 

A Yes. 1 believe it was either Mr. sutton ox Mr, 
Harary who brought up the heen ef individuals who didn't 
pay their taxes to sickens the current situation of the war 


and economics, and at that time they were asking me what 


' * 
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was the government doing and I was just explaining the 
various ways that Special Agents, there is an area for them 
where the taxpayer does not file a return and that, where 
the discussion centered around Special Agents from that 
topic. | 

Q Do you recall after lunch Mr. Harary saying to 
you, "I am just talking about" -- then inaudible-- "the 

~“ amount" <= 

MR. FAWER: Could we fix the time, your Honor? 
Wher you say after lunch, when after lunch? 

THE COURT: In the cross-examination by Mr.Fawer, 
we were getting an idea of the pages or the number of 
exchanges that took place SO do you mean immediately they 
came back after Mr. Ostrow went to the men's room? 

, MR. PHILLIPS: No. 
2 Q This would be subsequent to the initial offer by 
Mr. Harary and betore you had agreed on an amount. 

Do you recall Mr. Harary saying, "I am just talk- 

ing about" -- inaudible -- "the amount"? 
A I believe that was after the offer. 
Q When he mentioned the word “amount" what was he 


referring to then? — : 


A He was talking about the amount of money that he 


would pay me to do what he wanted me to do. 
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Q How many times did you say to him, “What do you 
want me to do"? 

A At least three; there possibly may have been an- 
other one in the afternoon conversation but at least three 
during this one conversation. : 

Q This was after lunch, is that correct? 

A Yee, it was. 

Q And what did you say that in response to? What 
had he said preceding that? 

MR. FAWER: On each occasion, your Honor? 

On each occasion. 

A I remember the first occasion, Mr. Harary stated, 
"Maybe we can compensate you," he siad in a low voice, and 
at that time I responded, "What do you want m: to do,” 
which was the time that he may not have heard what I said 

_ oF I may have interrupted a thought of his and continued 
talking about the various items of substantiation. 

The next time I stated that,Mr. Harary said, "May- 
be we can compensate you with women or some money” and at 
that. point I stated, “What do you want me to do,” and he 
again, he of course responded with"accept the item" and 
told me exactly what-- not exactly but what he wanted me to 


do to forget this item and then the third time that I re~ 


call was just during the point of fixing the price, when 
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the price was going up from 250 to 500 to 750. At one point 
I just said, “What do you want me to do,” just to try and 


. 


increase his price. 

Q Now, per Ostrow, did you say to Mr. Harary that 
he had made the initial offer? 

A Yes, I did. I believe I said it a few times to 
him. | 

Do vou recall the exact words that you used? 

A No, I don't recall the exac* words. 

Q I show you Government Exhibit 3504B for identi- 
fication, page 3, approximately eight lines from the bottom. 

Dees that refresh your recollection as to the ex- 
act words that you used? 

A I stated to Mr. Harary that “How am I going to 
say anything; you are the one that is making the offer." 

Q Did he deny that he was making the offer? 

A No, he did not. 

Q While Mr. Sutton was gone to get the money did you 
say to Mr. Harary that if he wanted to he could back out and 
not go through with the bribe? | 

A Yes, I m, towards the end of the nee, 4 
stated to Mr. Harary that, I don't know the exact words, in 
essence, "If you don't want to go through with it, then 


« 


biped Iasinoa tt, oe a 
; ‘ ry si ee ‘ : . ‘ \ 


\ 
CHUTE Oy OISTMIC™ CATs CONOVER, 1S CONE T HOUSE 
FOLEY SQUARE, MEW YORK, N.Y. CO ?-4980 


A 369 279 


jbg 9 Ostrow-redirect 
Q While you and Mr. Harary were waiting for ‘r.Sutton 
to get the money, did Mr. Harary mention anything about 
the prostitute or the camera that he had previously offered 
you? | 
A During our discussion in the afternoon, I men~ 
tioned to Mr. Harary. I asked "What had you done with the 
camera,” paciose previously on the September lst meeting, 
“he had stated when I didn't take it, that he may not give 
it back to the taxpayers, he may just arop it off at one of 
his client's offices mthe area becaue we were peitedtie tak 
he stated he may drop it off at one of his i bet stores 
and pick it up as he left the taxpayer's premises, so I 
questicned him, "What did you do with ie camera?" 
Also during our conversations, I asked him why 


he had offered me the prostitute and the camera; this was 


after the bribe, and he stated "To see if I was apvroach= 


able." oe 

Q What. dic he say to you? Do you recall? 

A I don’t recall the exact words but to see if -=- 
they could approach me, just to -- regarding a bribe. 

Q Who first nentioned the prostitute? 

A Mr. Harary. 


Q Who first mentioned the camera? 


A’ Mr. Harary. 
* Ff 
« : i 
fs * 
"ve. £ 
cere ray sTMCTy emipe- NOVEM 8 2. COURTHOUSE 


eee % ea ee OLS | ew FY AeR, B. po Smee 


280 
A 370 ae 
Ostrow-redirect /recross 
Anc who first -- 
MR. FAWER: Which day are we on oe: your. Honor? 
THE COURT: I-assume it is the 22nd. 
Q I am talking about any time. Who was the first one 
that mentioned the prostitute? 
AD Mr. Harary. 
Q Of you or Mr. Sutton or either of the Suttons or 
~ Mr. Harary, who was the first to mention the camera? 
A M>. Harary. 
Q And as to you, the Suttons or Mr. HRrREy who was 
the first one that mentioned money or compensation? 
A Mr. Harary. 
MR. PHILLIPS: I have no further questions. 
MR. FAWER: Just one or two, your Honor. 
RECROSS~EXAMINATION 
_BY MR. FAWER: __ | 
Who was the first one to mention "That sake me 
out on a limb"? 
A I was. 
Q Just in further question, Mr. etre: 
There has been reference to prior le 
That testimony under oath was on ated 17th - 16th of this 
year, was it not? 


MR. PHILLIPS: Objection | as Ser RIOR ee Honor. 
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Ostrow~ recross 
COURT: Sustained. 
FAWER: May I approach the bench, your Honor? 


> COURT: Wnat is the point? He was under oath. 


FAWER: All I want to do is fix how long ago 


COURT: I don't think it makes any difference. 
MR. FAWER: I think it a in terms of the recol- 
~ lection and credibility of the witness. 
THE COURT: Overruled. 
I think the witness has explained it. 
Objection sustained. : 
MR. FAWER: No further ween. 
MR. PHILLIPS: I have no questions. 


(Witness excused.) 
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Weniq-redirect 


REDIRECT EXAMINATION 
BY MR. PHILLIPS: F 
Q . Inspector Wenig, is the auditing of tax returns 
done by the IRS, the Internal Revenue Service, in an 
indiscriminate way or is it done only pursuant to inform- 
_ation received by the IRS and by careful selection? | 
MR. FAWER: I object, your Honor. 
THE COURT: Overruled. 7 
4A s¥es. —_ It is selected in a careful manner, just 
as you stated. : oo : 


Q That is, pursuant to information received, and 


then a selection system; is that correct? 


LS 


A That is correct, sir. 


e 


Q Inspector Wenig, is it normal routine for 


‘ 


\ 
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ps3 Wenig-redirect 

Inspection Service to refer cases to the Audit Division? 
A Very normal and very routine. | : 

Q How many audits have you versonally, or how 


many cases have you personally referred to the Audit 


Division? 


‘A Over a period of five years, I would say approx- 


imately forty to fifty returns. 
Q How ane over sie past er kas Inspection 
Service referred to the Audit Division? - 

A I would imagin« it would go into the ors 

Q Why did you specifically request thai Agent 
Ostrow be assianed to this particular audit? 

A I knew his reputation within the Inspection 
Service. I had spoken to inspectors that he had worked 
with. I had ‘ain him perform on other audits, -and I 

_knew that he was a reliable, honest agent and would do ‘ 
proper audit. 

MR. PHILLIPS: I have.no further questions. 

MR. PAWER: I have one or two, if I may. 
RECROSS EXAMINATION = ag 


Se 
BY MR. FAWER: | 
Q By the way, this careful selection system you 
referred to when audits are conducted: that is part of 


Classification, isn't it? — 
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ps4 Wenig-recross 
Maybe you don't understand my question. The 
normal way in which a tax return gets to be audited is 
part of the classification procedure? 
A I'm not too familiar with ‘ne eisesitiontion 
procedure per oh ee ” 


.Q Well, is it fair to say, then, Inspector Wenig, 


as part of the Internal Revenue Service, basically most 


~ returns which are audited are audited hecause of the 


financial factors appearing on the return or the financial 
factors of the entity filing the return? 
A Well, 1 imagine it would have something to do 


with the programming. There may be a program where a 


search -=- 
Q Where there are financial factors? 
A There may be certain retu:cns that they want 


_to audit at a certain time. 

Q Based on financial factors; am I eevences 

A : Yes. I would say so. : 

Q Now, with regard to the cases that you referred 
over to Audit, are you telling us that these hundreds of 
cases, or whatever the figure was that you neivonied, “s 
cases in which the only information en need i3 that . 


if an audit were conducted there might possibly be a pay- 


off overture in the future? 
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MR. PHILLIPS: Objection. That is not what he 
stated, your Honor. . . fine 

MR. FAWER: t-am asking him. 

THE COURT: Rephrase that question. 

Q You have testified that in this case you 
initiated an andit and “nae the tates that you had 
at that eet in time was that if an audit were conducted 
“you believea ce might ponsibie be an oe 

MR. PHILLIPS: Objection. 


THE COURT: Overruled. 


A That was one of the factors. 
Q The only other thing you knew was the cash 
business? 


A And the cash business, 

Q Now, what I am asking you: Are you telling us 
that you had referred over to Audit a hundred oz whatever 
the number was of other cases where the only allegation 
is what might happen in the future if an audit were - 
conducted? oe oe aa oe 

MR. PHILLIPS: Objection. ai ay 
THE COURT: Sievekeetc a 
Q Was the information of Moore -- 


MR. FAWER: t withdraw that. 


Q Was your be eteast line in the other cases where yes 


. 
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had definitive information of payoffs to Federal officials, 
either of the Internal Revenue Service or other people? 

A Possibly. [ 


MR. FAWER: No further questions. 
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UNITSD STATES DISTRICT COURT 
SOUTHSRN DISTRICT OF NEW YORK 
ae ea ey re re een ae x 
CHARLES R. HARARY 

Plaintiff : 7h Civil 5712 (TPG) 
-against- 
WILLIAM E. SIMON, Secretary of the : 
Treasury of the United States of JUDGMENT 
America $ 

Defendant 
in oo ee ee 


Plaintiff and defendant having moved tne Court for summary 
judgment, pursuant to Rule 56, of the Federal Rules of Civil 
Procedure, and the said motion having come on to be heard before 
| the Honorable Thomas >, Griesa, United States District Judge, and 
the Court thereafter on July 28, 1976, having handed down its 
opinion denying plaintiff's motion and granting defendant's 
} motion, ana directing the Clerk to enter judgment dismissing the 


complaint, it is, 


ORDERSD, ADJUDGED and DECREED: That defendant WILLIAM &, 
SIHON, Secretary of the Treasury of the United States of America 


have judgment against plaintiff CHARLES R. HARARY dismissing the 


complaint. 


Dated: New York, N.Y. 
July 30, 1976 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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CHARLES R. HARARY, 
Plaintiff, 74 Civ. 5712 
versus 
WILLIAM E. SIMON, SECRETARY OF 


THE TREASURY OF THE UNITED 
STATES OF AMERICA, 


NOTICE OF APPEAL 


Defendant. 
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Notice is hereby given that Charles R. Harary, plain- 
tiff above named, hereby appeals to the United States Court of 
Appeals for the Second Circuit from the final judgment dismissing 
the complaint in this action entered on the 28th day of July, 
1976. 


Dated: September 21, 1976 


2 7 Of 
oh Ko. ee Vie, 
MICHAEL S. FAWER 
4220 Firet uN. 8B. CC. Building 
New Orleans, Louisiana 70112 
Telephone (504) 581-7700 


ATTORNEY FOR CHARLES PR. HARARY 


STUART G. SCHWARTZ | 

445 Park Avenue 

New York, New York 10022 
. Telephone (212) 980-3200 


DESIGNEE FOR SERVICE OF PROCESS 
PURSUANT TO GENERAL RULE 4(a). 
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